DESIGN BUILD

LOCAL INSTRUCTIONS



DESIGN-BUILD CONTRACT - ORDER OF PRECEDENCE - AUG 1997

(a) The contract includes the standard contract clauses and schedules current at the time of
award. It also entails: (1) the solicitation in its entirety, including all drawings, cuts and
illustrations, and any amendments during proposal evaluation and selection, and (2) the successful
Offeror’s accepted proposal. The contract constitutes and defines the entire agreement between the
Contractor and the Government. No documentation shall be omitted which in any ways bears upon
the terms of that agreement.

(b) In the agent of conflict or inconsistency between any of the provisions of the various portions
of this contract, precedence shall be given in the following order:

(1.) Betterments: Any portions of the Offeror's proposal which both meet and
exceed the provisions of the solicitation

(2.) The provisions of the solicitation. (See also Contract Clause: Specifications and
Drawings for Construction.)

(3.) All other provisions of the accepted proposal.

(4.) Any design products, including but not limited to plans, specifications, engineering studies
and analyses, shop drawings, equipment installation drawings, etc. There are deliverable" under the
contract and are not part of the contract itself. Design products must conform to all provisions of

the contract, in the order of precedence herein.
(End of Clause)

KEY PERSONNEL, SUBCONTRACTORS AND OUTSIDE ASSOCIATES OR
CONSULTANTS - AUG 1997

In connection with the services covered by this contract, any in-house personnel, subcontractors,
and outside associates or consultants will be limited to the individuals or firms that were specifically
identified and agreed to during negotiations. The contractor shall obtain the Contracting Officer's
written consent before making any substitution for these designated in-house personnel,

subcontractors, associates, or consultants.
(End of Clause)

RESPONSIBILITY OF THE CONTRACTOR FOR DESIGN - MAY 2002

(a) The Contractor shall be responsible for the professional quality, technical accuracy, and the
coordination of all designs, drawings, specifications, and other non-construction services furnished
by the Contractor under this contract. The Contractor shall, without additional compensation,
correct or revise any errors or deficiency in its designs, drawings, specifications, and other non-
construction services and perform any necessary rework or modifications, including any damage to
real or personal property, resulting from the design error or omission.



(b) The standard of care for all design services performed under this agreement shall be the care
and skill ordinarily used by members of the architectural or engineering professions practicing
under similar conditions at the same time and locality. Notwithstanding the above, in the event that
the contract specifies that portions of the Work be performed in accordance with a performance
standard, the design services shall be performed so as to achieve such standards.

(c) Neither the Government’s review, approval or acceptance of, nor payment for, the services
required under this contact shall be construed to operate as a waiver of any rights under this contract
or of any cause of action arising out of the performance of this contract. The Contractor shall be and
remain liable to the Government in accordance with applicable law for all damages to the
Government caused by the Contractor’s negligent performance of any of these services furnished
under this contract.

(d) The rights and remedies of the Government provided for under this contract are in addition
to any other rights and remedies provided by law.

(e) If the Contractor is comprised of more than one legal entity, each entity shall be jointly and

severally liable hereunder.
(End of Clause)

WARRANTY OF CONSTRUCTION WORK - AUG 1997

(a) In addition to any other warranties in this contract, the Contractor warrants, except as
provided in paragraph (1) of this clause, what work performed under this contract conforms to the
contract requirements and is free of any defect in equipment, material, or workmanship performed
by the Contractor or any subcontractor supplier at any tier.

(b) This warranty shall continue for a period of 1 year from the date of final acceptance of the
work. If the Government takes possession of any part of the work before final acceptance, this
warranty shall continue for a period of 1 year from the date of Government takes possession.

(c) The Contractor shall remedy at the Contractor's expense any failure to conform, or any
defect. In addition, the Contractor shall remedy at the Contractor's expense any damage to
Government-owned or controlled real or personal property, when that damage is the result of--

(1) The Contractor's failure to conform to contract requirements; or

(2) Any defect of equipment, material, or workmanship
(d) The Contractor shall restore any work damaged in fulfilling the terms and conditions of this
clause. The Contractor's warranty with respect to work repaired or replaced will run for 1 year from

the date of repair or replacement.

(e) The Contracting Officer shall notify the Contractor, in writing, within a reasonable time after
the discovery of any failure, defect, or damage.



(f) If the Contractor fails to remedy any failure, defect, or damage within a reasonable time after
receipt of notice, the Government shall have the right to replace, repair, or otherwise remedy the
failure, defect, or damage at the Contractor's expense.

(g) With respect to all warranties, express or implied, from subcontractors, manufacturers, or
suppliers for work performed and materials furnished under this contract, the Contractor shall--

(1) Obtain all warranties that would be given in normal commercial practice:

(2) Requires all warranties to be executed, in writing, for the benefit of the Government, if
directed by the Contracting Officer; and

(3) Enforce all warranties for the benefit of the Government, if directed by the Contracting
Officer.

(h) In the event the Contractor's warranty under paragraph (b) of this clause has expired, the
Government may bring suit at its expense to enforce a subcontractor, manufacturer's or supplier's
warranty.

(1) Unless a defect is caused by the negligence of the Contractor or subcontractor or supplier at
any tier, the Contractor shall not be liable for the repair of any defects of material furnished by the
Government nor for the repair of any damage that results from any defect in Government-furnished
material or design.

(j) This warranty shall not limit the Government's rights under the Inspection and Acceptance

clause of this contract with respect to latent defects, gross mistakes, or fraud.
(End of Clause)

SEQUENCE OF DESIGN-CONSTRUCTION (FAST TRACK)

(a) After receipt of the Contract Notice to Proceed (NTP) the Contractor shall initiate design,
comply with all design submission requirements as covered under Division 01 General
Requirements, and obtain Government review of each submission. The Contractor may begin
construction on portions of the work for which the Government has reviewed the final design
submission and has determined satisfactory for purposes of beginning construction. The ACO or
COR will notify the Contractor when the design is cleared for construction. The Government will
not grant any time extension for any design resubmittal required when, in the opinion of the ACO or
COR, the initial submission failed to meet the minimum quality requirements as set forth in the
Contract.

(b) If the Government allows the Contractor to proceed with limited construction based on
pending minor revisions to the reviewed Final Design submission, no payment will be made for any
in-place construction related to the pending revisions until they are completed, resubmitted and are
satisfactory to the Government.



(c) No payment will be made for any in-place construction until all required submittals have
been made, reviewed and are satisfactory to the Government.
(End of Clause)

CONSTRUCTOR'S ROLE DURING DESIGN - JUN 1998

The Contractor's construction management key personnel shall be actively involved during the
design process to effectively integrate the design and construction requirements of this contract. In
addition to the typical required construction activities, the constructor's involvement includes, but is
not limited to actions such as: integrating the design schedule into the master Schedule to maximize
the effectiveness of fast-tracking design and construction (within the limits allowed in the contract),
ensuring constructability and economy of design, integrating the shop drawing and installation
drawing process into the design, executing the material and equipment acquisition programs to meet
critical schedules, effectively interfacing the construction QC program with the design QC program,
and maintaining and providing the design team with accurate, up-to-date redline and as-built
documentation. The Contractor shall require and manage the active involvement of key trade

subcontractors in the above activities.
(End of Clause)

RECOMMENDED INSURANCE COVERAGE - MAR 2002

The Design-Build Contractor’s attention is invited to the contract requirements concerning
“RESPONSIBILITY OF THE CONTRACTOR FOR DESIGN”, “WARRANTY OF DESIGN” and
“WARRANTY OF CONSTRUCTION WORK?™. These requirements vest in the Contractor
complete responsibility for the professional quality, technical accuracy, and coordination of all
design, drawings, specifications and other work or materials furnish by his in-house or consultant
forces. The Design-Build Contractor must correct and revise any errors or deficiencies in his work,
notwithstanding any review, approval, acceptance or payment by the Government. The Contractor
must correct and change any work resulting from his defective design at no additional cost to the
Government. The requirements further stipulate that the Design-Build Contractor shall be liable to
the Government for the damages to the Government caused by negligent performance. Though not a
mandatory requirement, this is to recommend that the Design-Build Contractor investigate and

obtain appropriate insurance coverage for such liability protection.
(End of Clause)

VALUE ENGINEERING AFTER AWARD - JUNE 1999

(a) In reference to Contract Clause 52.248-3, "Value Engineering - Construction", the
Government may refuse to entertain a "Value Engineering Change Proposal" (VECP) for those
"performance oriented" aspects of the Solicitation documents which were addressed in the
Contractor's accepted contract proposal and which were evaluated in competition with other offerors
for award of this contract.

(b) The Government may consider a VECP for those "prescriptive” aspect of the Solicitation
documents, not addressed in the Contractor's accepted contract proposal or addressed but evaluated
only for minimum conformance with the Solicitation requirements.



(c) For purposes of this clause, the term "performance oriented" refers to those aspects of the
design criteria or other contract requirements which allow the Offeror or Contractor certain latitude,
choice of and flexibility to propose in its accepted contract offer a choice of design, technical
approach, design solution, construction approach or other approach to fulfill the contract
requirements. Such requirements generally tend to be expressed in terms of functions to be
performed, performance required or essential physical characteristics, without dictating a specific
process or specific design solution achieving the desired result.

(d) In contrast, for purposes of this clause, the term "prescriptive" refers to those aspects of the
design criteria or other Solicitation requirements wherein the Government expressed the design
solution or other requirements in terms of specific materials, approaches, system and/or processes to
be used. Prescriptive aspects typically allow the Offerors little or no freedom in the choice of
design approach, materials, fabrication techniques, methods of installation or other approach to

fulfill the contract requirements.
(End of Clause)

PARTNERING - FEB 2000

In order to most effectively accomplish this contract, the Government proposes to form a
partnership with the Contractor to develop a cohesive building team. It is anticipated that this
partnership would involve the NAME THE USING ORGANIZATIONS AND OTHER CRITICAL
PARTIES HERE, the Contractor, primary subcontractors and designers and the Corps of Engineers.
This partnership would strive to develop a cooperative management team drawing on the strengths
of each team member in an effort to achieve a quality project within budget and on schedule. This
partnership would be bilateral in membership and participation will be totally voluntary. Any Cost
associated with effectuating this partnership, excluding travel and lodging cost of Government
personnel, will be borne by SELECT AN OPTION TO SPECIFY: the Contractor/each party/the
Government. The partnering meeting shall be held in on

(End of Clause)

WARRANTY OF DESIGN (FIRM-FIXED PRICE DESIGN-BUILD CONTRACT) -
MAY 2002

(a) The Contractor warrants that the design shall be performed in accordance with the Contract
requirements. Design and design related construction not conforming to the Contract requirements
shall be corrected at no additional cost to the Government. The standard of care for design is
defined in paragraph (b) of Special Contract Requirement “RESPONSIBILITY OF THE
CONTRACTOR FOR DESIGN™.

(b) The period of this warranty shall commence upon final completion and the Government’s
acceptance of the work, or in the case of the Government’s beneficial occupancy of all or part of the
work for its convenience, prior to final completion and acceptance, at the time of such occupancy.



(c) This design warranty shall be effective from the above event through the Statue of Limitations
and Statute of Repose, as applicable to the state that the project is located in.

(d) The rights and remedies of the Government provided for under this clause are in addition to any
other rights and remedies provided in this contract or by law.

(End of Clause)
DEVIATING FROM THE ACCEPTED DESIGN (JUN 2002)

(a.) The Contractor must obtain the approval of the Designer of Record and the Government’s
concurrence for any Contractor proposed revision to the professionally stamped and sealed and
Government reviewed and concurred design, before proceeding with the revision.

(b.) The Government reserves the right to non-concur with any revision to the design, which may
impact furniture, furnishings, equipment selections or operations decisions that were made, based on
the reviewed and concurred design.

(c.) Any revision to the design, which deviates from the contract requirements (i.e., the RFP and the
accepted proposal), will require a modification, pursuant to the Changes clause, in addition to
Government concurrence. The Government reserves the right to disapprove such a revision.

(d.) Unless the Government initiates a change to the contract requirements, or the Government
determines that the Government furnished design criteria are incorrect and must be revised, any
Contractor initiated proposed change to the contract requirements, which results in additional cost,
shall strictly be at the Contractor's expense.

(e.) The Contractor shall track all approved revisions to the reviewed and accepted design and shall
incorporate them into the as-built design documentation, in accordance with agreed procedures.
The Designer of Record shall document its professional concurrence on the as-builts for any
revisions in the stamped and sealed drawings and specifications.

(End of Clause)







